VICARIOUS LIABILITY

Definition of PRIVATE
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</div>when one person is responsible for the actions of another because of their relationship

Although employers are vicariously liable for the actions of their employee, it must be remembered that in the employees contract of employment (written or implied) that an employee has a duty to take reasonable care when carrying out his duties. If he is negligent then he can be sued by his employer for the resulting loss.

The plaintiff can sue either the employer, the employee or both for losses associated with the negligence. The duty to take reasonable care applies to all employees without exception.

In simplified terms, vicarious liability means that a person can be held responsible for the "torts" of another (tort, a French word meaning wrong - a civil wrong). This "vicarious liability" is implicit in the HSWA to stop the Factory Owner abrogating his or her responsibility to another person and therefore escaping liability.
An employer is generally liable for all the actions of his or her employees carried out in the course of their employment. For example, the occupier of business premises will be vicariously liable to a visitor who slips as a result of a member of staff not drying the floor properly after it is washed…..this applies to surgeries too (after all, a surgery is a business too).

Vicarious liability is strict rather than fault-based….ie you are responsible for your employees.  Whether it was your fault or theirs doesn’t really matter. The justification for this is that employers obtain the benefit of their employees’ services and should therefore also take the disadvantages of this employment relationship too. 

Employers can be vicariously liable for acts committed by employees in the course of their employment, whether:

· explicitly authorised, or 

· authorised but performed incorrectly by the employee, or 

· even if the act was explicitly prohibited, if it was done within the ambit of the employment or for the furtherance of the objectives of the company. 

In some conditions, an employer can even be vicariously liable for the acts of independent contractors….in the case of GP’s, this means for example, if he refers a patient to a particular homeopathist or chiropracter, then the GP becomes vicariously responsible for the actions of the person referred to.   However, express or implied indemnities from the independent contractor and the possibility of a contribution claim against him or her dilute the apparent injustice of this state of affairs.

